
SIATE O'p UnW yOm
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

NEWSWEEK, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
xxk{a{x*m(>cfxx>&e*xreft$axt<rrD<xx a Re fund
of  Corporat ion Franchise
Taxes under  Ar t ic le(p0 9-e
Tax Law for the Year(slxm<Xkxiod(;e) L973-

Sta te  o f  New York
County of Albany

John Huhn

xhe is an employee of the

age,  and tha t  on  the  13 th

Not ice  o f  Dec is ion

,  be ing duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  1.8 years of

day  o f  December  ,  L978 ,  *he  se rved  the  w i th in

by (cer t i f ied)  ma i l  upon News,week,  Inc .

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

AFFIDAVIT OF MAILING

of  the

(xeprexmo*txeeof)

by enclos ing a t rue copy thereof  in  a

as  fo l l ows  :  Newsweek ,  f nc .

444 Madtson Avenue
New York, New York LOO22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the QuepzesoxxDd{De

xfuohe) pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (ueryxeoooxxxtsao<ut>otue) petit ioner.

Sworn

13th

t o

d a y

be fo re  me  th i s

of  December

( 2  / 7  6 )

,  Lg7B.



STATE Or NnW yOm
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

NEWSWEEK, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
>axRa{r{xtdff>ctf:<X:O€:cEl$!*DrHxX0it8XE a Re fund

AFFIDAVIT OF MAILING

ot Corporation Franchise
Taxes under  Ar t ic le(x)  9-A of  the
Tax Law for the Year(slxm<>Rerfod$)L973.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  13 th  day  o f  December  ,  L978 ,  xhe  se rved  the  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Alan Dlugash and

Robert  Eichorn ( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

a s  f o l l o w s :
Alan Dlugash and Robert  Eichorn, CPA's
Price, Waterhouse and Company
60 Broad St ree t
New York, New York 10004

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fo re  me  th i s

13 th  day  o f  December  ,  L978 .

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Desqnb€r l3r 1978

Nssweeh, Inc.
444 !.ladtson Avenuo
t{ew Yorkr Ssw York 1OO22

Gentlemonr

Please take notice of the DECISIOI*
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 1O9O of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 montlrg
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely ,  a
t .  1 , ,

, ;  i

l i/, " 
' ,r /,, '

i1',r,t . /
: i  

" r  

t

; t i ; 'L t " / ;vgf  i  r
lllchael Alotrander
$upervistnEr Tax
llear{ng Offlcer

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

T A-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

NEWSWEEK, INC.

for Redetermination of a Deficiency
or for Refund of Corporation Franchise
Tax under Arti-cle 9-A of the Tax Law
for  the Year  1973.

DECISION

Pet i t ioner ,  Newsweek,  Inc. ,  444 Madison Avenue,  New YOrk,

New York 10222, f i led a petit ion for redetermination of a

d.eficiency or for refund of corporation franchise tax under

Ar t i c l e  9 -A  o f  t he  Tax  Law fo r  t he  yea r  L973  (F i1e  No .  11680) .

A formal hearing was held before Michael Alexander, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  NeW York,  New Yorkr  o I I  December 10,  J .976 at  9 :00 A.M.

Petit ioner appeared by Price, Waterhouse and Company (alan Dlugqgfl,

cpA and Robert Eichorn, cPA). The corporation Tax Bureau aPPeared

by  Pe te r  C ro t t y ,  Esq .  (Lou is  Sen f t ,  Esq . ,  o f  counseL) .

ISSUE

Whether income re.ceived by petitioner from its parent comPany'

where Such income was generated by inVestment of petit ionerrs

excess cash in short-term inveStment5r constitutes buSiness income

from business capital or investment income from investment capital

within the meaning of Art icle 9-A of the Tax Law-
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FINDINGS OF FACT

1.  Pet i t ioner ,  Newsweek,  Inc. ,  f  i led a New York Si ta te

corporation franchise tax report for the calendar year L9731

indicat ing thereon that  tax due for  the year  to ta l led $233,233.00.

The  re tu rn  a l so  i nd i ca ted  en t i re  ne t  i ncome o f  $7 ,560 ,377 .00 ,

i nves tmen t  i ncome o f  $1 r376 t974 .00  and  bus iness  i ncome fo r

a l l oca t i on  o f  $6 r  183 ,403 .00 . ,  The  bus iness  a l - l oca t i on  pe rcen tage

was 4L.432 and the investment  a l locat ion percentage was 2.L5652.

2- The Corporation Tax Bureau issued a Statement of Audit

Adjustment to petit ioner d.ated March 12, 1975 for the period

ended De.cenlber 31, L973, stating addit ional tax due (based on a

f  i e . l d  aud . i t )  o f  $63 t27  8 .00 ,  pJ -us  i n te res t  o f  $4 ,7  45 .85 .  A f t e r

app l y i ng  c red i t s  o f  $1 ,695 -66  f o r  L97L  and  $5 ,022 -05  f o r  1972 ,  a

ba lance  due  o f  $61 ,306 .L4  was  as5e r ted .  A  No t i ce  o f  De f i c i ency

date.d May 15, 1975 was issued for the period in questionr stating

tax  due  o f  $56 ,560 .29 ,  p l us  i n t e res t  o f  $5 ,452 .85 ,  f o r  a  t o ta l  o f

$62 ,013 .14 .

3. The two bases for the addit ional tax asserted are the

allocation of adve.rt ising rece.ipts and the treatment of certain

income received by petitione.r as business income, whe,re petitioner

had treated such incone as investment income. Petitioner concedes

the correctness of the al location of the advert ising receipts and
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contests only the treatment of interest earned on the investment

of capital by the Washington Post Company (the parent company of

petit ioner) as business income rather than investment incorne, as

claimed by petit ioner.,

4 .  On December I ,  1973,  pet i t ioner ,  Newsweek,  Inc. ,  was

advised by i ts parent holding company (the Washington Post

Company) that al l  excess cash should be sent to sai-d parent

company for investment.. Prior to this, Newsweek invested such

excess cash- The exce.ss cash was taken from petit ioner on a

daily basis and investments were made daily.

5. The excess cash invested usually resulted from the t ime

lag between adve.rt ising receipts received by petit ioner on the

te.nth day of the month and the expenses of printing wh.ich were

paid at monthts end. This money was invested in "short-term

paperr 'r hut no evidence of specif ic investments was proffered.

6., The parent company had total discretion regarrl ing the

investment of petit ionerls e>rcess cash, al locating to petit ioner

its proport ion of the intere.st earned on money so invested for

petit ioner and other subsidiaries.,

A, That se.ction

'rThe term I investmenL

and other se.curit ies,

coNcLusroNs oP LAW

208 subdiv is ion 5 of  the Tax Law prov ides:

capitalr means investments in stocks, bonds

corporate and governmental, - ".  
t '  (underl ining

added for  emphasis) . ,

8' That the ternt "other gecurit ies" as used in the definit ion

of  ' ' investment  capi ta l t '  is  L imi tea t .o  " . . . .secur i t ies issued by



4 , -

governmental bodies and securit ies issued by corporations, of a

l ike nature as stocks and bondsr which are customari ly sold in the

open market or on a recognized exchange, designed as a means of

investment, and issued for the purpose of f inancing corporate

enterprises and providing a distr ibution of r ights in, or obliga-

t ions of ,  such enterpr ises.  Such rother  secur i t iesr  thus inc lude

debentureg' notes and cert i f icates of indebtedness which have

nany of  the essent ia l  character is t ics  of  bondsr  dnd cs: t i f icates

of interest and other instruments evidencing proprietorship r ights

in corporate enterprises which have many of the essential character-

i .st ics of stock. They do not include corporate obligations not

commonly known as securit ies, such as real property or chattel

mortgages, contracts of sale, purchase money obligations, short-

term notes, bi1ls of lading, bi l ls of exchange and other conrmercial

inst ruments-"  Sect ion 3.31(c) ,  ru l ing of  State Tax Commiss ion wi th

respect  to  f ranchise tax on business corporat ions ( issued March 14,

L962) ,  f o rmer l y  c i t ed  as  20  NYCRR 3 .31 (c ) .

C. That since the investments made on behalf of petit ioner

were not  in  "s tocks,  bonds or  o ther  secur i t i€sr t '  such (>(cess cash

was not investment capital; thus, the income therefrom could not

then be. investment income (Tax Law S 208 subd.6), such income
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instead being business income. International Harvester: Company v.

State Tax Commiss ion 58 AD 2d L25t  396 NYS 2d,  82 (3rd Dept .  L9771.

D. That the pet i t ion of Newsweek, Inc. is denied and the

Not ice  o f  Def ic iency  issued May J -5 ,  L97 5  is  sus ta ined.

DATED: Albany, New York

December 13, lgZB

lt;r-tn^ Ic*,,*
COMMISSIONEIT

tuL<

TATE TAX COMMISSION


